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Abstract: The evaluation instrument of each democratic society is justice whose functioning depends on the very maintenance of the legal order and security, this being an indispensable requirement for preserving humanity perennial. In this equation, justice is based on the fair trial theory whose guaranteeing must represent a priority for each civilized nation. Equity should thus be regarded not only from material prospective, as regards fairness, the grounded nature of the solution given, but also from procedural prospective, in relation to the  granting  of  real  judiciary  guarantees  to  the  litigating  parties  under  circumstances  of  equality  and impartiality.  Only  thus  may  one  speak  about  an  objective  settlement  of  the  trial  in  which  those  having contradictory interests must “fight” and prove the legitimacy of their requests,  for the magistrate to weigh the arguments raised and the evidence produced and deliver a decision in full compliance with the judiciary truth. Keywords: Equity, equality, impartiality, independence, fair trial, court, jurisdiction
1.     Equality of arms a requirement of the fair trial
Generally speaking, equality could be described        as         a          situation          in         which individuals   have   the   same   rights   and obligations1.  Based   on   this   definition, equality of arms in a trial involves placing the  litigating parties      on    the      same procedural positions, as  well as securing the necessary background for the adversary parties to use the same legal arsenal aimed at solving out the case and giving a fair solution thereto.
According to the Roman law, justice was   based   on   the   moral   principle   of justness   expressed  in  the  Latin  adagio honeste  vivere,  being  mainly  focused  on eliminating   any   inequity   and   arbitrary behavior likely to give  rise  to imbalances between the members of the same society. In a saying which became famous, Platon2 stated           that“judgment            is a human invention, a way to compare, contrast and control   the  extent  to  which  we  judge ourselves  up   against  artificial  standards and often ideals of perfection, morality or truth.         He       also      said     that      “the                 equal treatment  applied  to  unequal  individuals would undoubtedly entail inequity.” Even if  almost  true,  the  great  philosopher’s thoughts express his general vision about the   world  and  could  be  related  to  the manner of  solving a case and not to the effective  conducting  of the trial, in which the      concept           of        “equality” should be primordial.
We  refer  to  the  equality  the  judge should  ensure to all litigating parties, by recognizing  for  each  the  same  judiciary guarantees necessary to the examination of the  version  of  each  case  that   must  be solved, and respect of the right to defence, which does not imply the obligation of the court to grant the requests of both parties or to apply equal penalties to them.
Equality  of  arms  derives  from  the principle of equity and  justice,  a fundamental rule of law regarding both the activity  of  the  legislative  power  in  the course of the elaboration of standards (the Parliament   and  other  authorities  having jurisdiction to adopt  regulations), and the activity of interpretation and  applying of laws  by  the  relevant  bodies  (bodies  of criminal investigation and pursuit,  courts, judiciary executors and any other bodies having judiciary powers).
It represents a guarantee3, an element of the  right to a fair trial fully provided under  article  6,  par.  1  of  the  European Convention  on   Human   Rights  of  1950 according to which “in  the determination of his civil rights and obligations or of any criminal  charge against him, everyone is entitled to a fair and public hearing within a reasonable  time by an independent and impartial tribunal established by law”. An additional  guarantee  of  the  equality  of arms is granted under article 6, par. 3, let. d of the  same Convention, in accordance with   which   everyone   charged   with   a criminal offence  “shall  have the right to examine            or        have                examined        witnesses against him and to obtain  the attendance and    examination    of         witnesses              on                  his behalf.” The     conventional   provision transposes, in a more elaborated  manner, the principle of equality of arms initially enshrined                 under   article  10                    of        The Universal Declaration of Human Rights of 1948,  in   light   of   which   “everyone   is entitled in full equality to a fair and public hearing by an  independent and impartial tribunal.”
The importance of equality of arms for justice to be done in the democratic society was       the       main reason             taken into consideration  for  its  guaranteeing  under the  International  Covenant  on  Civil  and Political             Rights         of 1966      imperatively stipulating that “all persons shall be equal before the courts and  tribunals” and that “everyone shall be entitled to  a fair and public hearing by a competent, independent      and                   impartial tribunal established by law.” In comparison with the provision incorporated in article 6, par. 3 of the European Convention on Human Rights, the one stipulated under article 14, par. 3 of the said Covenant unequivocally provides the principle of equality of arms, expressly ruling that “everyone charged of any criminal offence shall  be entitled in full equity     to   the       special guarantees granted by the said act4”.
At  the  same  time,  the  Charter  of Fundamental      Rights of        the       European Union implicitly enshrines the equality of arms  under article 47, par. 2 which reads that  “everyone  is  entitled  to  a  fair  and public hearing within a reasonable time by an   independent   and   impartial   tribunal previously          established                        by          law.” This provision should be correlated with article 20 of the same charter pursuant to which “everyone is equal before the law.”
One can also find forms of expressing the  principle  of  equality  of  arms  in  the humanitarian  law  field.  Thus,  article  49, par. 4  of  the First Geneva Convention of 1949, as well as article 50, par. 4 of the Second Convention  stipulate  that  “in  all circumstances, the accused persons shall benefit  by safeguards of proper trial and defence, which shall not be less favourable than  those  provided  by  Article  105  and those following, of the Geneva Convention relative to the Treatment of Prisoners  of War of 12 August 1949.”
In   a   similar    approach,    the   Third Geneva  Convention  recognizes  a  great number of rights in             favour of     war prisoners: the right to be tried by a court which  offers  the  essential  guarantees  of independence and impartiality as generally recognized (article 84, par. 2), the right to be  sentenced  by  the  military  authorities and courts of the detaining power to  the same penalties provided for with respect to members of the armed forces of the same power, who have committed the same acts (article 87), the right to have the benefit of the  same  treatment   as   that  applied  to members   of   the   armed   forces   of   the detaining power (article 88), the  right of the  prisoners  sentenced  to  a  criminal  or disciplinary penalty to be treated under the same conditions as the other war prisoners (article 88, par. 3), the right of prisoners of war to be sentenced by the same courts and according to the same procedure as in the case of members of the armed forces of the detaining power (article 102), the  right of prisoners of war to appeal or to bring a petition for any sentence pronounced upon them   with  a  view  to  the  quashing  or revising of the sentence or the reopening of the trial (article 106).
Similar guarantees are also provided under  the       Fourth Geneva           Convention relative               to   the            Protection of  Civilian Persons  in  Time  of  War,  conferring  the right to a regular trial (article 71, par. 1), as well as the right of the accused persons to present evidence necessary to their defence and, in particular, to call witnesses (article
72, par. 1) which are to be corroborated with  the  special guarantees granted under Protocol          I                 Additional to the Geneva Conventions: the right of the accused to be tried in his presence (art. 75, par. 4, let. e) and the right to examine, or have examined the witnesses against him and to obtain the attendance  and  examination  of  witnesses on his behalf under the same conditions as witnesses against him (art. 75, par.  4,  let. g).
The principle  of  equality  of  arms  is equally            protected        under   the       legal Romanian system enshrining it also under article 16, par. 1 and 2 and article 21, par. 3 of  the  fundamental  law  of  the  State, stipulating  that  “every  citizen  is  equal before   the   law   and   public   authorities without privileges or discriminations” and that “the  parties  have the right to a fair trial”. (…)
The Constitution solely establishes the general  framework  of  regulation  which corroborates        with     the                         much   more comprehensive   provisions   of   Law   no. 304/2004 relative to the organisation of the judiciary system, as modified by Law no. 202/2010-the Brief Reform of Justice. In the very preamble of the said law, one may read that  the organisation of the judiciary system has two  essential objectives: 1. to ensure the respect of the human rights and fundamental  freedoms;  2.  to  ensure  the respect of the right to a fair trial and  the examination   of   the   cases   by   tribunals which are impartial and independent from any  exterior influence. The objectives of the organisation of the judiciary system are to be  correlated with the principles of the judiciary organisation, as established under article 2, par. 1 of the said law, pursuant to which “justice is done in the name of the law,  is  unique,  impartial  and   equal  to everyone.” One               can      retrieve            these principles and objectives in  the litigating parties’ rights brought under regulation by article  6,  par.  1  of  the  same  law  which stipulates that “everyone has the right to have his case examined by a tribunal for defending                         his        rights,              freedoms                   and legitimate interests in the exercise of his right to a fair trial” and by article 7 which stipulates   that   “all   persons   are   equal before  the  law,   without  privileges  and discriminations. Justice is equally done for everyone  without  discrimination  on  any ground  such  as  race,  nationality,  ethnic origin,   language,   religion,   sex,   sexual orientation, opinion, political membership, property, origin or social condition or any other discriminatory grounds.” The legal act   regulating   the   Romanian   judiciary system also  sets forth other legal benefits in  order  to  secure   the  respect  of  the principle of equality of arms in the course of the judiciary proceedings: the  express guaranteeing of the right to a fair trial and to have its case examined by an impartial tribunal (art. 10), applying of the principles of aleatory assignment of cases and of the continuity (art. 11), the public character of hearings (art. 12), the right of minorities to use   their  maternal  language  before  the tribunals,  as  well  as  the  respect  of  the principles of contradictory, oral and public procedure (art. 14).
Besides the fact that it is a composing element of the right to a fair trial, equality of  arms   in  the  trials  also  represents  a guarantee                of     the principle            of                   non- discrimination    and      implies an                    equal treatment   applicable   to   the   conflicting parties all along the trial before  a court, without  privileges  in  favour  of  any  of them, with a view to ensuring an impartial judgment.
In the light of the principle of equality of   arms,  the  parties  have  the  right  to present their case in a               contradictory procedure, having the effective possibility of  setting forth their own version of the case and the benefit of having it examined by the judiciary body. In this respect, it has been concluded, in the doctrinarian papers, that  the  equality  of  arms  facilitates  the sanctioning of any discrimination incurred during               the    exchanging    of    documents between                       parties           and      comprises       the fundamental right to have a  contradictory civil  or  criminal  hearing,  including   the parties’                        situation against        the   Public Ministry  or  even  against  an  independent jurisdiction5. In  other  words,  equality  of arms is applied when the court gives both litigating  parties  equal chance to present their  case,  none  of  them  having  a  more advantageous position in comparison with the other6.
In   our    opinion,   equality    of   arms constitutes the procedural guarantee based on which the parties enjoy the same rights and obligations relative to the setting forth of arguments,         submitting       of        requests, raising of procedural defences, producing of  evidence and holding of pleadings, by respecting the principles of contradictory, oral  and  public  procedure,  all  along  the trial, including in the course of the appeal procedures7.
This      principle      has      a      general applicability, extending its effects to any judiciary procedure of contradictory nature or in other words, in any case regarding the examination   of  any  request  concerning civil rights or obligations or any criminal charge against somebody.
One should examine the observance of equality of arms not only with respect to the   magistrate’s  behaviour  towards  the litigating  parties, but also with respect to the relationships  between the parties and the jurisdictional  authority. Consequently, one   can   establish   the   existence   of   a violation of the equality of arms principle by analysing in a comparative manner the practical treatment applied by the judge to each of the litigating parties, based on the legal nature  of the case he was called to solve.  Thus,  in  a  civil  trial  one  should verify the magistrate’s  behaviour towards the claimant and the  respondent  and the other participants (third  parties), whereas in a criminal trial one should examine also the treatment applied by the judge  to the prosecutor  in  comparison  with  the  one applied             to the other participants: the defendant, the offended/damaged party, the  party  called  to  recover  the  damages caused by the accused. Besides, one should take  into  account  the  fact  that  there  are civil  trials  the  prosecutor  takes  part  in8, and,  in  such  cases,  the  respect   of  the impartiality requirement should be examined also as regards the prosecutor.
In the doctrinarian field, it has been concluded   that   in   the   civil   trials   the equality   of  parties  before  the  law  and public  authorities  has  to  meet  with  the following requirements: 1. trials should be judged for all citizens by the same bodies and  according  to   the   same  procedural rules,         without                       any             prejudice    to the existence  of  some  special   jurisdictional bodies   or   special   procedural   rules   in certain fields; 2. the same procedural rights have to be granted to all parties, without any  discrimination,  bearing  in  mind  the theory   relative   to   the   equality   of   all persons before  the law and prohibition of discrimination;    3.    the    court   has    the obligation  to  ensure  a  good  balance  as regards the position of the litigating parties, has the duty to inform the parties about the dates of the hearings, send the procedural documents and make the parties understand their rights9. The same authors approach               the       correlation             between  the equality and the contradictory procedure, considering that the latter is a guarantee of the   defence  right  and  parties’  equality before the  judicial            power  whose significance  is  that  the  parties  have  the legal possibility to argue and  dispute any factual or legal element of the civil trial.10
In   other    authors’    opinion,    in   the criminal trial the parties’ equality must be approached from a double prospective: 1. the same procedural rules are to be applied to all parties; 2.  the same bodies conduct the           criminal     trials,       without           any discrimination or privilege to be applied to any  of  the  parties.11   The  same  authors consider that the right to a fair trial should be also based on the equality between the accusation  arms  and  the  defence  ones, corroborated                with        the    judge’s impartiality.12
As  far   as   we   are   concerned,   the guaranteeing of the equality of arms in any trial,   irrespective  of  its  nature,  has  to cumulatively   meet   with   the   following requirements:                                                    1. the parties must have the benefit  of  the  same  rights  and  fulfil  the same   procedural obligations             without prejudice to any express obligations to be executed  by  a  certain  party,  given  its procedural capacity (e.g. the obligation of the   criminal  investigation  authorities  to prove  the  guiltiness  of  the  accused,  the claimant’s obligation        to         prove   the grounded   nature  of  his  request);  2.the judicial authorities have to apply the same procedural  rules  to  all  litigating  parties;
3.th e   judicial            authorities       must   behave equitably towards the litigating parties to whom  they have to ensure the possibility of  presenting   their  own  defences  in  a contradictory,  oral  and  public  procedure;
4.the equal treatment must be applied in all procedural stages, including in the course of the appealing proceedings, as well as in the         phase   of        enforcement    of        judicial decisions.13
We     believe that          for     a     more comprehensive            understanding   of                  the concept and its applicability, it is necessary to make a distinction between the principle of equality of  arms and the one of non- discrimination,  the   latter  signifying  the applicability of an equal legal treatment to persons having identical situations.
This principle has been regulated by art.   16   of   the   Romanian   Constitution providing the equality of all citizens before the  law,  as  well  as   by  art.  14  of  the European Convention on  Human Rights14and art.  1  of            Protocol  12  of  the  said Convention15  and has also been explained in the ECHR’s case-law.  Thus, according to  the  European  Court,  a  distinction  is discriminatory, in the light of art. 14 of the Convention,            if                     it          does    not       have    an objective  and  reasonable  justification,  is not made for a  legitimate purpose and if there is no reasonable proportional balance between the used means and the purpose
followed. (case of Abdulaziz, Cabales and Balkandali v. United Kingdom16).
Based on the same reasoning, it was judged that the existence of a non-unitary case-law of  the domestic                  courts-by delivering absolutely contrary solutions in identical  cases-affect  the  right  to  non- discrimination in its very substance. It is unconceivable that the judicial authorities give  contrary solutions in identical trials, placing thereby the right’s beneficiaries in a situation of  legal insecurity, exclusively subsumed to the  discretionary judgement of the magistrate called to settle the case.
Threshing out this  inconvenient, susceptible of transforming the trial into a real  “hazard          game”, deprived             of accessibility  and  predictability,  requires the standardization of the judicial practice and creation of unitary case-law standards to allow an effective access to justice and confer  authority   and  legitimacy  to  the decision taken by the judge.17
Equality of arms represents, in fact, a form of the broader principle of equality of rights, whose violation implicitly causes a discriminatory situation. Such a conclusion is drawn from article 1, par. 2, let. a of the Ordinance   no.137/2000   relative   to   the prevention      and      combat of all discrimination forms18, according to which “the principle of equality between citizens,
Of exclusion of privileges and discrimination                      are                   guaranteed,                 in particular, in the exercise of the following rights:  a)  the right to an equal treatment before       the       courts  and      any      other jurisdictional authority (…). The same act stipulates that the exercise of the said right regards individuals  finding  themselves in comparable situations. (art. 1, par. 3)
The act we make reference to, defines as    discrimination “any                        distinction,exclusion, restriction or preference, on a ground of race,  nationality, ethnic origin, language,        religion,            social            category, convictions,  sex,  sexual  orientation,  age, handicap, non-contagious chronic disease, HIV       infection,        membership               of        an underprivileged category, as well as any other  criterion which being subject to or having                   as         a        result  the                   restriction, abolishment of recognition, use or exercise in  equal  terms  of  the  human  rights  and fundamental  freedoms  or  of   the  rights recognised       by        the       law      in                     political, economical, social and cultural field or in any other field of the public life”.19 At the same time, the said ordinance qualifies as discriminatory “the provisions, criteria or practice methods apparently neutral which create  a disadvantage to certain persons (…)  in  comparison  with  other  persons, except for the case when those provisions, criteria             or        practice                                 methods         are objectively                        justified          by       a legitimate purpose  and  the  methods  used  to  reach that purpose                      are                 adequate        and necessary”.20An         extremely        interesting definition of the “victimisation” concept is given by the said act explaining it as “any adverse treatment following a reaction to a complaint or an action before the courts regarding the violation of the principle of equal     treatment         and      non- discrimination”.21
In the light of the above, it is obvious
that the  infringement  of  the  equality  of arms  also      represents        a          form    of discrimination made by the judge in the exercise  of his powers, in his capacity of judiciary authority. This is the reason why, one can rightly ascertain that the fair trial cannot exist in the absence of the equality of arms, this being a  defining element of the equity and justice.
2.            Equality          of        arms   in        the ECHR’s case-law relative to the military personnel’s trials
Our           incursion        regarding                      the equality of arms in the trials of the military personnel would not be entirely efficient without  a judicious approach of the legal relevant practice of the European Court of Human                   Rights in                     which              the                   main components   of   the   said   principle   are reflected. We hereby refer to cases, such as the  right  of  a  party  to  present  his  case before  the            tribunal                       under  the       same conditions           as         those             conferred       to           the opposing                     party,              the         exercise         of                       the procedural rights by the parties in an equal manner,             the                  right    to         a          contradictory procedure, the right of the litigating parties to have their decisions motivated, the right to an equitable administration of evidence, the right to use the  maternal language in the trial, the right to be present in his own trial, the right to have access to all pieces of the file, etc.
2.1 Case of Miran versus Turkey
In a recent decision delivered by the European  Court  in  the case  of  Miran  v. Turkey,22 it was held that there had been a violation of the applicant’s right to a fair trial, on the ground of the State’s failure to secure              the    guarantees   specific         to   the equality                 of                    arms, caused   by        the impossibility of having access to the pieces of         the       file       on        which the       decision
pronounced in the domestic procedure was based.   Strictly   speaking,   the   applicant mentioned that in 2003 he was expelled from  the  preparatory       school                   of        non- commissioned                officers                      of           Mizika, following a    disciplinary              investigation challenged                   by                    him           before     the High Administrative  Military  Court  of  Turkey which  he  called  to  quash  the  expelling decision.  In   his   annulment  request,  the applicant motivated  that he had not been informed          about              the     reasons      of     his expelling,  this  fact  being  denied  by  the Ministry of Defence in whose opinion, the measure taken had not been arbitrary,  but grounded. In the course of the proceedings conducted  before  the  domestic  tribunals, certain   documents           were    filed                without having been  transmitted to the applicant. The latter complained before the European Court  about  the  fact  that   he   had  not benefited            from     the principle    of   a contradictory procedure and of the equality of arms during the trial before the Military Administrative Court, as it was impossible for him  to have access to the documents and  evidence  qualified  as  “confidential” on  which  the  decision  of  expelling  him from  the  military  court  was  based,  and bearing in mind that the  act delivered by the general prosecutor within the supreme court was not communicated to him.
The Court held that in the case there had  been  a  violation  of  the  applicant’s right to the equality of arms, both from the prospective  of   depriving  the  interested party of his right to get  familiarized with the documents essential in the  settlement of the  case,  and  given  the  fact  that  the documents of the file had not led to the conclusion that the applicant would have had  access to the prosecutor’s accusation act, and would have had a reasonable time to  prepare  his  defence  and  combat  the accusation   orally   or   in   written,   under equitable  conditions,  in  conformity  with the requirements stated in the Court’s case- law.
Consequently, the Court found Turkey responsible for the violation of article 6, par. 1  of  the Convention and obliged the respondent State to pay the applicant Euros
6.000, in respect of moral damage.
2.2 Case  of  Calmanovici  versus Romania
Another   issue    of   the   principle    of equality of arms was settled by the Court of  Strasbourg in the decision delivered in the  case   of   Calmanovici  v.  Romania23 relative          to the judiciary          guarantees conferred   to           the accused   in      criminal matters.
In 2002, a trader of Chinese nationality brought  a  denounce  against  two  police officers  (one of them being the applicant) within the Department of Economical and Financial   Criminality  Combat,  accusing them of having pretended 2000 US dollars from   him   in   order   to   give   back   the accountable documents confiscated by the police. The trader’s statement was reduced to writing in a report drawn up on the 15 of July   2002   by   the   Prosecutor’s   Office within the Military Tribunal of Bucharest, being   followed  on  2  August  2002,  by issuance of two ordinances of the military prosecutor in charge of the case, based on which  the  criminal  investigation  against the  applicant  began  and   his  preventive arrest until 31 August 2002 was ordered.
By a decision dated 12 August 2002 the Military Tribunal of Bucharest quashed the  prosecutor’s arrest order and ordered the applicant’s release, this solution being quashed,  at  a  subsequent  stage,  by  the Military  Court  of  Appeal  of  Bucharest, following the granting of the appeal lodged in  the  case  by  the  Military  Prosecutor’s Office. The  measure of preventive arrest taken against the accused was successively prolonged  by  the  military  courts  called upon  to  settle  the  case  until  18  March 2003.
At the hearing of 19 September 2002, the       Military                       Tribunal         of       Bucharest dismissed          as ungrounded the      defence raised by the applicant regarding the lack of  jurisdiction  of  the  military  courts  to judge him  upon effectiveness of Law no. 360/200224    relative  to  the  Policeman’s Statute,   according   to   which   policemen were not considered military personnel any longer,  but  public  clerks.  The  dismissal solution in this regard was then quashed by the Military Court of Appeal of Bucharest on 7 December 2002, on the  ground that starting  from  the  date  when  Law   no. 360/2002  became   effective,   only   civil courts  had the jurisdiction to examine the case   on   its   merits,   under   sanction   of declaring the decision  null and void, this rule               being   applicable         since    the commencement  of  the  criminal  pursuit. The decision taken by the Court of Appeal on  the   matter  of  jurisdiction  was  also confirmed by the former Supreme Court of Justice by a decision  dated 19 December 2002. As a result, by a decision dated 15 January  2003,  the  Court  of  Appeal  of Bucharest granted the     request of invalidating the measures and procedural acts   conducted   by   the   military   courts having   not   jurisdiction   to   do   so   and ascertained  the  cease  of  the  applicant’s preventive arrest, starting from 21 October 2002,  when  the  not  competent  military Tribunal, called by    the Prosecutor’s indictment, had prolonged the preventive arrest warrant.
The applicant was sent to court on 25 September 2002 by an indictment drawn up by  the former National Anticorruption Prosecutor’s Office25 (NAP) on the charge of       passive            corruption       and      documents evasion  and was sentenced to five years imprisonment by  a decision delivered by the Military Tribunal of Bucharest on 11 November 2002. The decision given by the court of first instance was quashed by the Military   Court  of  Appeal  of  Bucharest which ascertained  that the military court had not been competent to  settle the case as per Law no. 360/2202 and sent the case for it to be re-examined to a civil court, namely     to         the            Court   of        Appeal            of Bucharest.
The witnesses on the applicant’s behalf and   those  against  him,  as  well  as  the applicant  himself, together with the other defendant, were heard again by this court. By a decision delivered on 18 March 2003, the Court of Appeal of  Bucharest ordered the  applicant’s  acquittal  for  all  charges brought  against  him,   after  taking   into consideration      the                     contradictory           issues arising  out  from  the  main  evidence  the indictment was based on.
The first court’s decision was appealed by the Prosecutor’s Office within the Court of Appeal of Bucharest on 19 March 2003 and on 3 November 2003 the NAP filed its grounds of appeal. The applicant raised the nullity of the appeal before  the Supreme Court, arguing that it had been lodged by a Prosecutor’s Office having not jurisdiction to  do so, as well as on the ground that it had been motivated after the expiry of the legal   deadline   by   the   NAP,   the   only authority being competent in the matter. In the course  of  the  appeal  procedure,  the supreme court did not hear again either the witnesses  called  by  the  accused,  or  the witnesses against him and by its decision dated 18  June 2004, dismissed the nullity request,  -considering that each of the two prosecution  departments had acted within the  framework  of   their  powers  –  and sentenced the applicant to 3  years and 6 months imprisonment and also applied the complementary   and   accessory   penalties provided under art. 64, let a-c26 and art. 71 of the Romanian Criminal Code.
In  his  application  submitted  to  the ECHR,  the  applicant  complained  of  the inequity  of  the  criminal  trial  conducted before   the              Romanian         supreme                    court, arising  out  of   his  criminal  sentencing, which was based solely on insufficient and contradictory  evidence   produced  before the  Court  of  Appeal  of   Bucharest  and especially on the denunciation  made  by a Chinese citizen heard in the absence of an interpreter. The applicant also complained of  the fact that the HCCJ sentenced him without  hearing him or the witness in his favour or against him, without ascertaining the nullity of the appeal lodged by a non- competent Prosecutor’s office and without taking into account his justification  upon establishment                    of        the              sentence,   as     he refused to plead guilty.
The Strasbourg Court decided that the Romanian State was responsible for having breached the applicant’s right to a fair trial, bearing in mind the failure of the Cassation Court to hear  the defendant, although the same  court  had  analysed  the  case  both
factually and legally and had modified the release  decision  delivered  by  the  first court.             According               to            the   Court’s assessment,           in         order   to                    respect the guarantee  of  an  equitable  procedure,  the domestic supreme court should have heard the applicant, who was present during the hearings, and should have taken  positive measures in this regard or made sure, if necessary,  that  he  unequivocally  waived this right and that such waiver was secured by the  necessary guarantees and was not affected by any public interest.
Accordingly, it was ascertained that the sentencing     of        the       accused           without           a previous hearing and following a release decision pronounced by the first court, was contrary to the requirements of a fair trial, and  it  was  held  that  there  had  been  a violation of article 6 of the Convention. By the same decision, the Romanian State was also  obliged  to  pay  the  applicant  euros 12,000, in  respect  of  moral  damage  and euros  888.74, in respect of the costs and expenses.
2.3 Case of Thompson versus the United Kingdom
A different approach of the equality of arms  was made in the ECHR’s case-law regarding  the  applications  lodged  by  the British members of the  armed forces, and in particular, in the decision  delivered in the   case   of   Thompson   v.   the   United Kingdom.27
In    august    1996    the    applicant,    a corporal of the British army stationed in Northern   Ireland,  was  charged  with  a wounding  deed  and  was  reported  before the   Commanding   Officer,   and   on   21 November 1996 he was arrested for failing to      attend and      disobeying a lawful command.   On   22   November   1996   he appeared  before the Commanding Officer for both  of the charges against him and was reduced to the ranks. At the beginning arrested in England by the civilian police on  27   January  1997  and  charged  with aggravated burglary and then handed over to  the  military   authorities,  who  firstly placed  him  in  a   detention  centre  from Catterick garrison and then  in a detention place of Northern Ireland.
On 30 January 1997 the applicant was brought  before  the  Commanding  Officer who  remanded  him  in  close  arrest  and ordered a  compilation of evidence to be done on the absence without leave charge in  order  to  extend  the  detention  period. During his hearing, the applicant received a copy of the charge sheet  regarding the absence without leave and was questioned whether he pleaded guilty or not  guilty – this  issue  being  denied  by  the  British Government.
The  applicant   appeared   before   his Commanding Officer            on        13        February 1997, when  he  was  informed  about  the absence-without-leave                charge and      was formally  asked  to  plead  guilty  or  not guilty. After pleading guilty, the applicant was           sentenced       to        28        days’               military detention, after which he was supposed to also be tried for the wounding charge. The applicant  claimed  that  he  had  not  been given  the  option  to  be  judged  by  court- martial,28  whereas the British Government submitted  that  he  had  been  given   this option by the Commanding Officer, before his sentencing of 13 February 1997.
On  26  February  1997  the  applicant appeared  before  a  court  of  Newcastle (England)  in  order  to  be  tried  on  his aggravated burglary, being released on bail until  28  March  1997.  He  completed  his military  detention  sentence  on  7  March 1997  when   he   was   informed   by   the Commanding  Officer  that  he  was  to  be retained in close arrest until the end of his trial  by   court-martial  on  the  wounding charge. On 12 March 1997 he was placed in open arrest and on the same month the of   December   1996,   the   applicant   went   missing   from   his   military   unit,   being civilian                         prosecuting                             authorities discontinued the burglary proceedings. In June                 1997,               a          notice              of        temporary discontinuance   before   the   court-martial was  issued  on  the  wounding  charge.  In August           1997, the             applicant         was administratively discharged for this charge for           reasons                         not                 connected                   to         the a forementioned charges or conviction.
In  his  application  submitted  to  the ECHR,   the   applicant   complained  inter alia, of the  violation of his right to a fair trial, arguing, on the one hand, that his trial had not constituted a fair hearing before by an independent and impartial court, and on the other hand, that he could not benefit of legal   representation   in   this   procedure. Contrary     to       the       British Government’s allegations,  the  applicant  denied  the  fact that he would have had the option to be tried by court-martial and submitted that, even if he would have chosen to be tried in a summary military procedure, this would have  not  meant  that  he  had  waived  his Article  6  guarantees.  The  applicant  also underlined the fundamental  nature of the rights at issue, including independence and impartiality, the fact that he had  not been legally  counselled  and  pointed  out   the unequal nature of the relationship between a soldier and his commanding officer.
By the decision delivered in the case, the   European  Court  ascertained,  among others, there had been a violation  of article
6 of the Convention, on several grounds: firstly, the       applicant         was      directly subordinate to the Commanding Officer, a factor   which   undoubtedly   affected   his electing option  to be tried in the military summary  procedure  or  by  court-martial, bearing  in  mind  that  the  first  procedure would have had as a result a sentence  of maximum  28  days  of  military  detention (likely  to be extended up to 60 days of detention)  whereas  the  trial  by  a  court- martial could have involved a sentence of up to two years’ imprisonment; 2. secondly
, the Court established that the applicant was   informed  about  the  possibility  of making an option relative to his trial by a court-martial on the date when the court- martial system breaching the independence and   impartiality   requirements   provided under article  6, par. 1 of the Convention was still effective; 3. thirdly, on the date of his  hearing  in  the   summary   trial,  the applicant  was  not  allowed  to  be  legally counselled by a lawyer for him to be fully aware of the consequences he would have been  exposed  to  in  case  he  would  have chosen the court-martial procedure.
The Court drew the conclusion that the trial                 conducted       by                    the       Commanding Officer was not compatible with article 6, par. 1 of the Convention, as he was central to the prosecution of the charge against the applicant, as well as the judge of the case, so   that      the       trial      conducted       in         such circumstances  was  fundamentally  unfair. The European court equally held there had been a violation by the British authorities of the  applicant’s right to defence, as he was  not  able  to  have  recourse  to  legal assistance during his hearing. By the same decision,  the  respondent  State  was  also obliged to pay the applicant euros 5,000 in respect of costs and expenses.
Similar grounds were set forth by the Court in its subsequent decisions, the most recent being the one delivered in the case of Bell v. United Kingdom.29
In the light of the above, it is obvious that  the  fair trial would remain a simple utopia  in  the  absence  of  the  equality  of arms principle.  Therefore, its observance should prevail in every democratic society.
BIBLOGRAPHY
1. Romanian Academy, “Iorgu Iordan”, Institute  of  Linguistics,  Explanatory Dictionary of the Romanian language, Encyclopedic       Universe Publishing House, Bucharest, 1998
2.  APADOR-CH,  Human  Rights  Book, APAHOR-CH Publishing       House, Bucharest, 2008
3.  APADOR-CH, The Guide of Human Rights Lawyer,           APADOR-CH Publishing House, Bucharest, 2009
4.  Dragoman, European Law of Human Rights, Romania         de                    Maine Foundation      Publishing House, Bucharest, 2009
5.  Les,   Principles   and   Institutions   of Procedural Civil Law, vol. I, Lumina Lex Publishing House,         Bucharest,1998
6.  Neagu, Treaty of Procedural Criminal Law,    Pro Publishing       House, Bucharest, 1997
7.  Universal     Declaration     of    Human Rights of 1948
8.  Geneva Conventions of 1949
9.  European     Convention    on    Human Rights  of  1950  and  its  Additional Protocols
10. International  Covenant  on  Civil  and Political Rights of 1966
11. Protocol I Additional of 1977 to the Geneva Conventions
12. Charter of Fundamental Rights of the European Union of 2000
13. Constitution of Romania
14. Criminal Code of Romania
15. Criminal Procedure Code of Romania
16. Law   no.   360/2002   relative   to   the Policeman’s Statute
17. Law   no.   304/2004   relative   to   the organisation of the judiciary system
18. Law no. 202/2010 relative to certain measures           for      acceleration     of                    the settlement                     of    the trials-the Brief Reform of Justice
19. Governmental Ordinance no. 137/2000 relative to the prevention and combat of all discrimination forms
20. Emergency  Governmental  Ordinance no. 134/2005 for the modification and completion of Emergency Governmental Ordinance no. 43/2002 regarding the National Anticorruption Prosecutor’s Office
1   See the Explanatory Dictionary of the Romanian language, Romanian Academy, “Iorgu Iordan” Institute of Linguistics, Encyclopedic Universe Publishing House, Bucharest, 1998, p. 332.
2   A philosopher of the ancient Greece, as well as a student of Socrate and Aristotel, Platon came into
prominence with masterpieces, such as “Political Human Being”, “Laws”; in his opinion, the ideal State was the one governed by justice, a virtue according to which every human type is focused on the things suitable to his moral dominant feature: wise people elaborate laws, brave people are in charge of security, prudent people secure resources.
3    In  this  regard,  see  also  APADOR-CH,  Human Rights   Book,   APAHOR-CH Publishing   House, Bucharest, 2008, p. 16.
4   Among them one could count other forms of the principle  of  equality  of  arms:  the  right  of  the accused to be tried in his presence (art. 14, par. 3, let. d) and to examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him (let. d).
5      See  I.  Dragoman,  European  Law  of   Human Rights, Romania de Maine Foundation  Publishing House, Bucharest, 2009, p. 143.
6   See APADOR-CH, The Guide of Human RightsLawyer,   APADOR-CH Publishing             House, Bucharest, 2009, p. 75.
7   We hereby refer to any remedies provided under the domestic law of the State the trial takes place in; according to the Romanian law, the appeal remedies are: the appeal, the recourse, the revising procedure, the quashing challenge, the quashing recourse.
8  For example, according to art. 4, par. 5 of Law no.221/2009, the requests submitted by individuals having been sentenced on political grounds or by their heirs shall be judged only in the presence of the prosecutor.
9   I. Les, Principles and Institutions of Procedural Civil Law, vol. I, Lumina Lex Publishing House, Bucharest, 1998, p. 68-69
10  Idem, p. 74-75.
11    I. Neagu, Treaty of Procedural Criminal  Law,Pro Publishing House, Bucharest, 1997, p. 65-66.
12  Idem, p. 70.
13    We make reference to the judicial  proceedings relative to the execution of the  criminal sentence (e.g.   suspension   of   the    sanction)   or   to   the enforcement of the civil decision (e.g. challenge of the execution).
14  According to art. 14 of the European Convention on Human Rights,  “the enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political orother opinion, national or social origin, associationwith a national minority, property, birth or other status”.
15    In accordance with this provision,“the enjoyment of  any  right  set  forth  by  law  shall  be  secured without dis-crimination on any ground such as sex,race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1”.
16  ECHR Decision of 28 May 1985.
17      In  Romania  standardization  of  the   judiciary practice is made by the decisions delivered by the High Court of Cassation and Justice following the settlement of recourses lodged in the interest of the law, both in civil and criminal matters. Pursuant the new modifications of the legal system, made under Law no. 202/2010 relative to certain measures for acceleration of the settlement of the trials-the Brief Reform of Justice, the right to lodge recourse in the interest of the law was granted to the General Prosecutor of the Prosecutor’s Office within the HCCJ, as well as to the Head College of HCCJ, head colleges of the Courts of Appeal and to the People’s Lawyer.
18                   Published              in            the          Official  Gazette  no.99/08.02.2007.  The  Ordinance  was  approved  by Law no. 48/2002.
19  See article 2, par. 1 of Emergency Ordinance no. 137/2000.
20  Idem, article 2, par. 3
21  Idem, article 2, par. 7.
22ECHR Decision of 21 April 2009, application no.43980/04
23   ECHR Decision of 1 July 2008, application no.42250/02
24  The law was published in the Official Gazette of Romania,  no.  440/24  June  2002.  According  to article 1, par. 1 thereto, “the policeman is a civil public clerk, having special statute, going armed, usually  wearing  an  uniform  and  exercises  the powers established for the Romanian Police by the law, as a specialized institution of the State.
25  We hereby mention the Emergency Ordinance of the Government no. 134/2005 published in the Official Gazette  of  Romania  no.  899/07.10.2005. The  National  Anticorruption  Department  (NAD) was established as a structure having legal personality within the Prosecutor’s Office of the High       Court     of            Cassation             and         Justice    by reorganisation of the National Anticorruption Prosecutor’s Office (NAP). http://www.pna.ro
26    Pursuant to article 64, par. 1 of the  Romanian Criminal   Code,   the   complementary   penalty   of prohibition of rights consists in  prohibition of one or some of the following rights: a) the right to elect and be elected in the public authorities or in public elective offices; b) the  right  to be given a public post implying the exercise of the State’s authority; c) the right to hold office or to exercise a job or to conduct an operation similar to the one used by the sentenced to commit the crime. According to article 71, par. 1 thereof, the accessory penalty consists in the prohibition of the rights provided under article 64.
27  ECHR Decision of 15 June 2004, application no. l36256/97
28    In the United Kingdom the activity of  courts- martial was first regulated under the Army  Act of
1955, but the system was radically changed under the Armed Forces Act of 1996.
29    ECHRDecision  of  16.04.2007,  application  no.41534/98
[bookmark: _GoBack]
